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FOREWORD

This BULLETIN contains a list of court dates for 1972 in the various district
courts of the state of Kansas.

A brief summary of activities and accomplishments of the Kansas Judicial
Council for the past year will follow.

The advisory committee appointed by the Judicial Council in 1970 to study
the implications of Chapin v. Aylward, 204 Kan. 448, and to make recom-
mendations for legislation, if necessary, to the Judicial Council has completed
its work. The matter is presently being considered by the members of the
Judicial Council and its recommendations will be forthcoming early in 1972.
The members of the advisory committee serving the Council in this connection
are: Jack E. Dalton of Dodge City, Chairman and member of the Council;
Morris Moon, Augusta; Wilbur H. Jones, Wichita; Hylton Harman, Kansas
City; and Robert F. Lytle, Prairie Village.

The advisory committee appointed by the Judicial Council in 1969 to draft
jury instructions for use in criminal cases brought under the new criminal code
and the code of criminal procedure has completed its work. These instructions
will be printed and published in substantially the same manner as PIK-Civil
Instructions. The project is presently in the hands of the State Printer. It is an-
ticipated the publication will be released near January 1, 1972. The members
of this committee are: Hon. Alex Hotchkiss of Lyndon, Chairman and member
of the Council; Hon. David Prager, Vice Chairman, Topeka; Hon. B. Mack
Bryant, Wichita; Hon. Albert B. Fletcher, Junction City; Hon. Don Musser,
Pittsburg; Hon. Herbert W. Walton, Olathe; Hon. Frederick Woleslagel, Lyons,
and Prof. Earl B. Shurtz, Lawrence.

The advisory committee appointed by the Judicial Council pursuant to a
request of the 1970 legislature to study the “feasibility and advisability of
limiting, restricting or abolishing governmental immunity by statute” is making
progress but to date has not completed its work. It is anticipated the work of
this committee will not be completed before the end of 1972. In the meantime
an interim report will be made to the legislature. It is anticipated that a full
report with recommendations for legislation will be made to the 1973 session
of the legislature. The members of this advisory committee are: Marvin
Thompson of Russell, Chairman and member of the Council; Wright Crummett,
Topeka; John Dekker, Wichita; Patrick F. Kelly, Wichita; David H. Heilman,
Council Grove; Donald C. Smith, Dodge City; and Donald Hickman, Arkansas
City.

The advisory committee appointed by the Judicial Council in 1969 to revise
the July, 1956, Judicial Council Bulletin which published forms on probate
practice has continued work on its project throughout the year 1971. Repeated
requests from various members of the legal profession to amend the probate
code to shorten the time period for administration of estates have been given
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consideration by the Council, and as a result the committee has drafted amend-
ments to the probate code. These amendments, as approved by the Judicial
Council, together with the comments of Robert H. Cobean are published in this
Bulletin. They will be submitted to the 1972 session of the legislature with
recommendations of the Judicial Council for their adoption. The completion
of the work on probate forms will be held in abeyance until the legislature has
had an opportunity to act on the proposed amendments. When this work on
probate forms is completed it will be published in a Special Judicial Council
Bulletin. Members of this committee are: Robert H. Cobean of Wellington,
Chairman and member of the Council; Roy Kirby, Coffeyville; Malcolm G.
Copeland, Topeka; Walter G. Stumbo, Topeka; Jon C. Christlieb, Kansas City;
and Clifford Holland, Jr., Russell.

Pursuant to House Concurrent Resolution No. 1003 passed by the 1971
session of the legislature the Judicial Council has undertaken a new project
and an advisory committee has been appointed to draft a code of procedure
for municipal or police courts. This committee has been at work in the year
1971 and is making some progress. The members of the advisory committee
are: Bill Honeyman, Topeka, Chairman; James D. Waugh, a member of the
Council, Topeka; Basil Marhofer, Ness City; Frank Menghini, Pittsburg; John
Gernon, Hiawatha; Ed Larson, Hays; and Charles Wetzler, Prairie Village.

The Judicial Council has appointed a new advisory committee to prepare a
book for publication pertaining to the minimum standards for criminal justice.
This work is designed to compare the criminal laws and procedure in Kansas
with the American Bar Association minimum standards for criminal justice.

The Council also has standing advisory committees designed to keep the
code of civil procedure current with amendments to the federal code of civil
procedure and with current needs; to keep the new criminal code and code of
criminal procedure up to date; and to supplement and keep current PIK-Civil
Instructions which have been published.

On July 1, 1971, John M. Jaworsky resigned as the full-time legal research
assistant for the Judicial Council, and Randy M. Hearrell was employed to fill
the position.

The members of the Judicial Council anticipate a period of intense activity
which, it is hoped, will be of benefit to the bar, the judiciary and to the public
of the state of Kansas.



COMMENT ON SUGGESTED AMENDMENTS
FOR THE KANSAS PROBATE CODE

In 1939 the Kansas Legislature adopted the then new Kansas Probate Code,
which at that time and still is one of the more forward looking Probate Codes
in the nation. During the years since 1939, the Kansas Probate Code has been
a model for probate code revisions in several of our sister states.

In the Foreword to the First Edition of Bartlett’s Kansas Probate Law and
Practice, Justice W. W. Harvey, then also Chairman of the Kansas Judicial
Council under whose study the Kansas Probate Code came into being, said:

“In the early history of our state our legislature enacted a code of procedure

for civil actions in the District Courts, a code of criminal procedure, and a

code of procedure for Justice of the Peace Courts, but it did not enact a

code of procedure for Probate Courts.”

The 1939 Probate Code gave Kansas an excellent Code of Procedure for
Probate Courts and as nearly as possible, separated the substantive law from
the procedural provisions.

Chief Justice John S. Dawson, in an address to the Bar Association in 1937,
said:

“Rules of Law which were announced by Courts of last resort ten or twenty

years ago are of debatable soundness today, and in all probability will be

discarded altogether ten years hence. It is beside the point that this should
not be so. Whether it should or not is debatable. The fact is not debatable.”

What Chief Justice Dawson said about Rules of Law announced by Courts is
equally true about statutory law, including particularly the code of procedure
for Probate Courts.

In recent years there has been a series of events which indicate a need for
some amendments in the code of procedure for the Kansas Probate Courts.
Some of these events are:

(1) The promulgation of a “Uniform Probate Code” by the National Con-
ference of Commissioners on Uniform State Laws;

(2) An ever increasing number of articles, both in Legal and Lay publica-
tions, critical of the delay in the administration of estates;

(3) An increasing number of individual bills offered in recent sessions of
the Kansas Legislature to amend various sections of the Code of Pro-
cedure for Kansas Probate Courts; and

(4) PL 91-614 which shortened from 15 months to 9 months the time for the
filing of Federal Estate Tax Returns (Form 706) with respect to estates
of decedents dying after 1970.

Because of the foregoing events and because the Judicial Council had been
the body which originally undertook the drafting of the Kansas Probate Code,
the 1970 Legislature instructed the Judicial Council to again study and recom-
mend amendments to update the Probate Code to meet our changing times and
conditions. The Judicial Council has determined that the Kansas Probate Code
is still a forward looking Probate Code and that a modest few amendments in
procedure will meet these changing times and events. Therefore, the Kansas
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Judicial Council recommends to the 1972 Kansas Legislature amendments to 20
sections of our Probate Court procedure. These recommended amendments are
designed to shorten the period of administration and make possible partial or
final distribution of an estate at the earliest possible date consistent with the
rights of creditors and stability of title.

The recommended statutory amendments are reported herein so that all
interested persons may be acquainted with them before they are submitted to
the 1972 Legislature. '

RoserT H. COBEAN,
Chairman Judicial Council,
Advisory Committee on the Probate Code.
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———— BILL No. ————

AN ACT to amend and supplement the Kansas probate code;
amending K. S. A. 59-617, 59-618, 59-709, 59-710, 59-803, 59-901,
59-1001, 59-1302, 59-1501, 59-2233, 59-2235, 59-2236, 59-2239, 59-
2244, 59-2250, 59-2404 and K. S. A. 1971 Supp. 59-1401, 59-1503,
59-2209 and 59-2292 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 59-617 is hereby amended to read as follows:
59-617. No will of a testator who died while a resident of this state
shall be effectual to pass property unless an application is made for
the probate of such will within ene year nine (9) months after the
death of the testator, except as hereinafter provided.

Sec. 2. K.S. A. 59-618 is hereby amended to read as follows:
59-618. Any person who has possession of the will of a testator
dying a resident of this state, or has knowledge of such will and
access to it for the purpose of probate, and knowingly withholds it
from the probate court having jurisdiction to probate it for more
than ene srear nine (9) months after the death of the testator, shall
be barred from all rights under the will and shall be liable for all
damages sustained by such beneficiaries who do not have such
possession of the will and are without such knowledge thereof and
such access thereto; and the said will may be admitted to probate
as to any innocent beneficiary on the application by him for such
probate, if such application is made within ninety (90) days after
he has knowledge of such will and access thereto and within five
(5) years after the death of the testator: Provided, The title of any
purchaser in good faith, without knowledge of such will, to any
property derived from the fiduciary, heirs, devisees, or legatees of
the decedent, shall not be defeated by the production of the will
of such decedent and the application for probate thereof after the
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expiration of ene Fear nine (9) months from the death of the
decedent.

Sec. 3. K.S.A. 59-709 is hereby amended to read as follows:
59-709. An executor or administrator, except a special administrator,
shall within $hixts ten (10) days after his appointment and quali-
fication cause notice of his appointment to be published in some
newspaper of the county authorized by law to publish legal notices,
which notice shall be published once a week for three consecutive
weeks. A mew successor administrator shall give notice of his ap-
pointment in the same manner only in the event his predecessor
had given no notice. If notice of appointment shall not be published
within the time herein prescribed, the court shall order such notice
to be published; but such order shall not exempt the executor or
administrator or his sureties from liability which they would other-
wise incur by reason of the failure to give notice within the time
herein first prescribed.

Sec. 4. K.S.A. 59-710 is hereby amended to read as follows:
59-710. For good cause shown a special administrator may be ap-
pointed pending the appointment of an executor or administrator,
or after appointment of an executor or administrator without re-
moving the executor or administrator, or pursuant to subsection ( 2)
of K.S. A. 59-2239. The appointment may be for a specified time,
to perform duties respecting specific property, or to perform par-
ticular acts. The duties of a special administrator shall be stated in
the order of appointment. He may be required to give bond in such
sum as the court shall direct. He shall make such reports as the
court shall direct, and shall account to the court upon the termina-
tion of his authority.

Sec. 5. K.S.A. 59-803 is hereby amended to read as follows:
59-803. The title of any purchaser in good faith, without knowledge

of a will, to any real estate situated in this state, derived from the
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heirs of any person not domiciled in this state at the time of his
death, shall not be defeated by the production of the will of such
decedent unless an application shall be made for the probate of
such will in this state within ene year nine (9) months from the
death of the testator. ‘

Sec. 6. K.S.A. 59-901 is hereby amended to read as follows:
59-901. The estate of an intestate decedent without known heirs
shall be administered in the same manner as the estate of any other
intestate decedent, except as herein otherwise provided. The ad-
ministrator shall as expeditiously as possible, convert the personal
property into money, and collect the rents, income, and profits from
the real estate. If no one claims as heir, devisee, or legatee within
one Fear nine (9) months after the appointment of the adminis-
trator, the administrator shall sell the real estate and close the
estate as other estates are closed and pay the net proceeds of the
estate to the state treasurer.

Sec. 7. K.S.A. 59-1001 is hereby amended to read as follows:
59-1001. The property of a partnership dissolved by the death of
any of its members shall be delivered to the surviving partner who
may be disposed to undertake the management thereof agreeably
to the conditions of a bond which he shall give as provided by law.
Upon the giving of such bond he shall with due diligence close the
affairs of the late partnership, apply the property thereof toward the
payment of the partnership debts, render an account upon oath to
the probate court, whenever by it required, of all partnership affairs,
including the property owned by the late firm and the debts due
thereto, as well as what may have been paid by the survivor toward
the partnership debts, and what may still be due and owning there-
for, and pay within ene sear nine (9) months from the date of

death of the deceased partner, unless a longer time be allowed by
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the probate court, to the executor or administrator his proportion
of the net proceeds of the partnership estate.

Sec. 8. K.S. A.59-1302 is hereby amended to read as follows: 59-
1302. If any executor or administrator shall not, within the nine six
(6) months after having given notice of his appointment, have notice
of demands against the estate of the decedent which will authorize
him to represent it insolvent, he may, after the expiration of said
nine six (6) months, proceed to pay the debts and other items due
from the estate, according to their classification; but, prior to the
expiration of said period of mime six (6) months, he shall pay said
debts and other items if ordered to do so by the court, and the
court may require bond or security to be given by the creditor to
refund such part of such payment as may be necessary to make
payment in accordance with this section after the expiration of said
period of aine six (6) months.

Sec. 9. K.S.A. 1971 Supp. 59-1401 is hereby amended to read
as follows: 59-1401. The executor or administrator shall have a
right to the possession of all the property of a resident decedent,
except the homestead and allowances to the surviving spouse and
minor children. He shall marshal all tangible personal property
owned by a resident decedent located in the state of Kansas and
all intangible personal property owned by a resident decedent
wherever located, either directly or by ancillary administration, and
shall within ene {3} sear nine (9) months from the date of death
take possession of all tangible personal property located in this
state and all intangible property wherever located, the same to be
held, administered and finally distributed as provided by law: Pro-
vided, however, That nothing herein shall require an executor or
administrator of a resident decedent to take possession of intangible
personal property being administered in another jurisdiction, if the

court wherein such administration is pending refuses to authorize
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such delivery of possession. He shall pay the taxes and collect the
rents and earnings thereon until the estate is settled or until deliv-
ered by order of the court to the heirs, devisees, and legatees. He
shall keep in tenantable repair the buildings and fixtures under his
control and may protect the same by insurance. He may by him-
self, or with the heirs or devisees, maintain an action for the posses-
sion of the real estate or to quiet title to the same.

Sec. 10. K.S. A. 59-1501 is hereby amended to read as follows:
59-1501. Every executor and administrator shall have ene year
nine (9) months from the date of his appointment for the settlement
of the estate. An administrator de bonis non shall have such time,
not exceeding one year nine (9) months, as the court may deter-
mine. For cause shown the period herein limited may be extended
by the court, not exceeding ene Fear nine (9) months at a time.
The executor or administrator shall not be disqualified thereafter
in any way, unless removed, but he shall not be relieved from any
loss, liability, or penalty incurred by his failure to settle the estate
within the time limited.

That in case any executor or administrator shall fail or refuse for
a period of thirty (30) days after the expiration of said ene year
nine (9) months to make such settlement, he may be cited by the
court for the purpose of making such settlement unless the time
therefor has been extended by the court, and all costs connected
with such citation and the hearing thereon shall be assessed against
such executor or administrator, and not against the estate: Pro-
vided, In the event the return of said citation shows that the exec-
utor or administrator is not within the jurisdiction of said court,
said estate may be closed by the order of the court without a pub-
lication notice when there has been no prosecution thereon for a
period of (5) years. Said estate may be reopened within one (1)

year thereafter upon written application by a direct heir, executor
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or administrator who shall be charged with the costs thereof.

Sec. 11. K.S.A. 1971 Supp. 59-1503 is hereby amended to read
as follows: 59-1503. If mpen at any time prior to final settlement it
appears that there is sufficient money to satisfy all the demands
against an estate, the executor or administrétor may, on order of the
court, make payment of legacies and distribution of shares, except
that specific legacies shall be first satisfied+ bat: Provided, however,
If any demands are not yet barred or nine (9) months has not ex-
pired from the date of death, no executor or administrator shall be
compelled to pay legacies or make distribution swithin ene sear
£rom the date of his gualifieation unless ordered to do so by
the court mex and until bond or security is given by the legatee or
distributee to refund his due proportion of any demand which may
afterward be established against the estate and the cost attending
the recovery thereof, except that upon applieation petition of the
executor or administrator, or upon appheation petition of the a
legatee or distributee, with the approval of sueh appheation by
the executor or administrator, the court in s diseretion may
waive the requirement that bond or security be given by such
legatee or distributee.

Sec. 12. K.S. A. 1971 Supp. 59-2209 is hereby amended to read
as follows: 59-2209. When notice of hearing is required by any
provision of this act, by specific reference to this section, such
notice shall be published once a week for three (3) consecutive
weeks in some newspaper of the county authorized by law to pub-
lish legal notices. The first publication shall be had within ten (10)
days after the order fixing the time and place of the hearing; and
within seven (7) days after first published notice the petitioner shall
mail or cause to be mailed a copy of the notice together with a copy
of the petition set for hearing, a copy of the will, if the petition is

for probate of the will, or a copy of the accounting, if the petition
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is for final settlement, to each heir, devisee, and legatee or guardian
and ward or conservator and conservatee, or guardian ad litem as
the case may be, other than the petitioner, whose name and address
are known to him. The date set for the hearing shall not be earlier
than seven (7) days nor later than fourteen (14) days after the date
of the las# publication of notice.

Sec. 13. K.S. A. 59-2233 is hereby amended to read as follows:
59-2233. When a will is admitted to probate the court shall forth-
with transmit to the surviving spouse a certified copy thereof, to-
gether with a copy of seetiens K. S. A. 59-603 and 59-2233 of the
General Statates of Kansas 1949 as amended this section and
certify to such transmittal. If such spouse has consented to the will,
as provided by law, such consent shall control; otherwise such
spouse shall be deemed to have elected to take under the testator’s
will unless he shall have filed in the probate court, within six four
(4) months after the probate of the will, an instrument in writing
to take by the laws of intestate succession. If said spouse files an
election before the appraisement of the estate is filed, the said
election shall be set aside upon application of the spouse made
within thirty (30) days after the filing of the appraisement. For
good cause shown, the court may permit an election within such
further time as the court may determine, if an application therefor
is made within said period of six four (4) months.

Sec. 14. K.S.A. 59-2235 is hereby amended to read as follows:
59-2235. After the inventory and appraisement have been filed, the
surviving spouse, or in case there is none, the children, may petition
the court to set apart the homestead, and the personal property al-
lowed in section 21 [59-403]. Such petition shall show the names,
ages, and relationship of the parties, a description of the homestead
claimed and of the personal property selected, and the appraised
value thereof of personal property selected under K.S. A. 59-403
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(2). The petition may be heard with or without notice. Upon proof
of the petition, the court shall set apart such homestead and per-
sonal property. The property so set apart shall be delivered by the
executor or administrator to the persons entitled thereto, and shall
not be treated as assets in his custody, but the title of the homestead
shall be included in the final decree of distribution.

Sec. 15. K.S.A. 59-2236 is hereby amended to read as follows:
59-2236. The notice of appointment to be published by an executor
or administrator shall be to the creditors, heirs, devisees, legatees,
and all others concerned. It shall state the date of appointment and
qualification, and shall notify the creditors to exhibit their demands
against the estate within nine six (6) months from the date of the
first published notice as provided by law, and that if their demands
are not thus exhibited they shall be forever barred.

Sec. 16. K.S. A. 59-2239 is hereby amended to read as follows:
59-2239. (1) All demands, including demands of the state, against
a decedent’s estate, whether due or to become due, whether abso-
lute or contingent, including any demand arising from or out of any
statutory liability of decedent or on account of or arising from any
liability as surety, guarantor, or indemnitor, and including the indi-
vidual demands of executors and administrators, not exhibited as
required by this act within nine six (6) months after the date of the
first published notice to creditors as herein provided, shall be for-
ever barred from payment: Provided, That the provisions of the
testator’s will requiring the payment of a demand exhibited later
shall control. No creditor shall have any claim against or lien upon
the property of a decedent other than liens existing at the date of
his death, unless an executor or administrator of his estate has been
appointed within ene sear nine (9) months after the death of the
decedent and such creditor shall have exhibited his demand in the
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manner and within the time herein prescribed, except as hereinafter
provided.

In an¥ estate in the process of administration at the Hime
eﬁ%heéﬂéﬂgeﬁee%e%%hisae%mmeh&ﬁyexeeﬁtef%aé-
ministrator bas not been dischareed; all demands; inelading
demands of the state; whether due or to become due;
shethor absolute or eontingent; inelading any demands aris-
this set shall be forever barred from paymment by any sueh
exeeutor or administrater unless o provision of a »H re-
seetion applies to both demieiliary and eneillary adsnn-

(2) Nothing in this section shall affect or prevent the enforcement
of a claim against the personal representative of a decedent within
the period of the statute of limitations provided for an action on
such claim. For the purpose of enforcing such claims, the estate
of the decedent may be opened or reopened, a special administrator
appointed, and suit filed against him within the period of the statute
of limitations for such action: Provided, however, That any recovery
by the claimant in such action shall not affect the distribution of the
assets of the estate of the decedent unless a claim was filed in the
probate court within the time allowed for filing claims against the
estate under subsection (1) of this section. Such action may be filed
in any court of competent jurisdiction and the rules of pleading and
procedure in such cases shall be the same as apply in civil actions.

Any such special administration shall be closed and the special
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- administrator promptly discharged when the statute of limitations

for filing such actions has expired and no action has been filed or
upon conclusion of any action filed. All probate court costs incurred
in a proceeding under this subsection shall be taxed to the peti-
tioner.

Sec. 17. K.S. A. 59-2244 is hereby amended to read as follows:
59-2244. In all sales of personal property, the court may authorize
credit to be given by the executor or administrator not exceeding
one vear nine (9) months from the date of his appointment and
qualification. When such credit is given, notes or bonds with ap-
proved sureties shall be taken by the executor or administrator.

Sec. 18. K.S. A. 59-2250 is hereby amended to read as follows:
59-2250. Whenever any person has been dead for more than ene
srear nine (9) months and has left property, or any interest therein,
and no s#l has been admitted Lo probate application has been
made for the probate of a will nor administration kad commenced
in this state, or in which administration has been had without a
determination of the descent of such property, any person interested
in the estate, or claiming an interest in such property, may petition
the probate court of the county of the decedent’s residence, or of
any county wherein real estate of the decedent is situated, to deter-
mine its descent: Provided, Nothing in this act shall be construed
to divest district courts of power to determine descent in any proper
proceeding.

Sec. 19. K.S. A. 1971 Supp. 59-2292 is hereby amended to read
as follows: 59-2292. The disclaimer instrument shall be filed within
welye {42) nine (9) months after the death of the decedent or the
donee of the power, as the case may be, or if the taker of the prop-
erty or interest is not then finally ascertained or if his interest has
not become indefeasibly fixed both in quality and in quantity, then
not later than 4srelye {12} nine (9) months after the event when
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the taker has become finally ascertained and his interest has become
indefeasibly fixed both in quality and in quantity.

Said disclaimer instrument shall be filed and recorded in the pro-
bate court in which the estate of the decedent or the donee of the
power is or may be administered.

Sec. 20. K.S. A. 59-2404 is hereby amended to read as follows:
59-2404. Such appeal may be taken by any person aggrieved within
thirty (30) days after the making of such order, judgment, decree, or
decision: Prowvided; That an appeatl may be taken wathin
nine months from an order admitting; or refusine o admit;
& wall to prebate. The right of appeal shall not be denied nor
abridged for failure of the party appealing to present his defenses
in the probate court or to appear therein.

New Sec. 21. The rules of procedure herein prescribed shall
govern all probate proceedings brought after they take effect and
also all further procedure in probate proceedings then pending,
except to the extent that in the opinion of the court their applica-
tion in a particular proceeding when they would take effect would
not be feasible or would work injustice, in which event the former
procedure applies.

Sec. 22. K.S.A. 59-617, 59-618, 59-709, 59-710, 59-803, 59-901,
59-1001, 59-1302, 59-1501, 59-2233, 59-2235, 59-2236, 59-2239, 59-
2244, 59-2250, 59-2404 and K. S. A. 1971 Supp. 59-1401, 59-1503, 59-
2209 and 59-2292 are hereby repealed.

Sec. 23. This act shall take effect and be in force from and after

its publication in the statute book.
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